WATER RIGHTS WORKSHOP

Sponsored by Washington Rivers Conservancy and
Methow Watershed Council April 14, 2008
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WORKSHOP OVERVIEW




ESTABLISHING A WATER RIGHT IN
THE OLD DAYS

Appropriative Water Right m ’ )

= Find a stream

= Post a notice on a tree

= Build a diversion and conveyance
system

= Put the water to beneficial use-
irrigation, mining, domestic

Riparian Water Right

= Right to use water tied to ownership of
land

= If more than one landowner on a stream,
all share the water equally




ESTABLISHING A WATER RIGHT
UNDER THE WATER CODE

Permit process

(1) File an application for water right with Ecology
(2) Application is published for public comment
(3) Ecology investigates

(4) Ecology must issue a permit if it finds:
- water is available
- water will be put to a beneficial use
- new water right will not adversely impact existing water rights
- new water right will not be detrimental to public welfare




ESTABLISHING A WATER RIGHT




WHAT IS A WATER RIGHT?

= In Washington State, water is
a public resource owned by all
the people.

= Individuals and entities who
hold water rights have the
right to use the water but do
not own it.

= A water right is a right to use
water according to the terms
and conditions of a water right
document.




A Water Right is:




ELEMENTS OF A WATER RIGHT

Point of diversion or
withdrawal

Instantaneous quantity
(Q)

Annual quantity (Q,)
Purpose of use
Place of use

Season of use
Priority date
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INTERRUPTIBLE WATER RIGHTS

= An interruptible water right is one that is subject to
Interruption (i.e., no water diverted) when instream flow

falls below a set level. This is stated in the water right
certificate.

= When river flow is dropping and approaching the specific
minimum flow, Ecology notifies owners of interruptible
rights. You must call the River Flow Information Line
daily to determine whether you can pump that day.



WHAT IS A WATER RIGHT CLAIM AND
WHAT DOES IT MEAN?

= Any person who claimed a right to use water that was
established before 1917 for a surface water right and
before 1945 for a groundwater right was required to file
such claim with Ecology.

= A water right claim is a document that authorizes a
water right holder to use water per the terms of the
claim.

= A water right claim is a water right with equal legal
standing to a water right certificate.
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“PAPER WATER RIGHT™ v.
“ACTUAL WATER RIGHT”

Water right certificates and water right claims are “paper
water rights.”

Washington law requires a water user to beneficially use
their water right according to the provisions of the
certificate or claim.

A person’s “actual water right” is the amount of water
they have beneficially used over time.

A paper water right may be the same as the actual
water right.

In an adjudication of rights, the court confirms actual
water rights, whether based on a certificate or a claim.




CAN | CHANGE OR TRANSFER MY
WATER RIGHT?

The terms “change” and “transfer” are used
Interchangeably to mean a change in an element of a
water right (e.g., point of diversion, place of use) or the
transfer of the right from one person to another.

A change requires filing an application with Ecology or
the county water conservancy board.

Ecology or water conservancy board will conduct an
Investigation of the extent and validity of the right.
Primary standards for any change:

- cannot impair other water rights
- cannot result in an increase in consumptive use under the right.



SPECIAL ISSUES IN WATER RIGHT
CHANGES




WATER RIGHT A :

PrioriTY DATES 1930

WATER RIGHT B

PR 10RIT) DATE’
|19 20

WATER RLIGHT C
PRiORITY DATE * 900

A change to move a point of
diversion upstream is usually denied
because it would reduce the water
available for diversions upstream of
the current point of diversion.




INSTREAM FLOWS

= Instream flows (base flows) are minimum stream flows
set by rule, intended to protect fish and wildlife.

= Instream flow water rights are diversionary rights that
have been transferred to the Trust Water Rights
Program for instream flow purposes.
= Both are recognized water rights protected based on
their priority dates:
- Instream flow — date of rule
- Instream flow water right — date of transferred water right



HOW DO | KEEP MY WATER RIGHT?

" By statute, a water user Is required to beneficially
use his/her water on a continuous basis:

Any person entitled to divert or withdraw waters of the state ...
who abandons the same, or who voluntarily fails, without
sufficient cause, to beneficially use all or any part of said right
to divert or withdraw for an y period of five successive years

after July 1, 1967, shall relinquish such right or portion
thereof.... RCW 90.14.160

® Abandonment required intent, relinquishment does
not.

® A right can be partially or totally relinquished.
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SUFFICIENT CAUSES FOR NONUSE

= Statute lists numerous reasons for not using a water
right that are accepted as sufficient causes and which
will not result in relinquishment, including:
- Drought or other unavailability of water

- Temporarily reduced diversions for agriculture due to varying
weather conditions

- Reduced use of water due to crop rotation

= Statute also identifies certain types of water rights that
are not subject to relinquishment, including:
- Water for a “determined future development”
- Water right for municipal water supply purposes
« Trust water rights



CAN | TRUST MY WATER RIGHT?

The Trust Water Rrghts Program was establrshed
by-the legislature in 1989‘% e

Transfers may be temporary or permanent
Priority date of water right remains the same
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WHY WOULD | WANT TO TRUST MY
WATER?

Opportunities for putting
water in trust:

- Just purchased property with water rights and need time to decide how
to use the rights

- Selling property with water rights and will not be using the water while
property is on the market

- Have filed a change application with Ecology and will not be using the
water pending Ecology’s decision

Have a water right that you don’t intend to use
Partial use of water right
Financial compensation or donation

WRC will conduct a confidential evaluation of your water right prior to
filing, prepare and steward your application through the administrative
process

- Multiple transaction methods and tools



WATER RIGHTS AND DEVELOPMENT

ik /j?

"Parcel A"

T "Parcel C"

17 .




EXEMPT WELLS

Exempt wells are groundwater withdrawals that are
exempt from the permitting process required under the
water code.

Statute defines acceptable uses for exempt wells:
- Stock watering purposes

- Watering a lawn or a non-commercial garden less than 1/2 acre
In size in an amount not over 5,000 gallons per day
- Single or group domestic uses in an amount up to 5,000 gallons

per day
- Water for an industrial purpose in an amount up to 5,000 gallons
per day

= Exempt wells were intended for small withdrawals.
= As pressure for more water has grown and new rights

are hard to come by, use of exempt wells has increased
dramatically.



METHOW WATERSHED

Exempt Wells

1960

Legend

#  WRIA 48 Wells 1960
| WRIA 48 Boundary

|:| Towns




METHOW WATERSHED

Exempt Wells

1970

Legend

#  WRIA 48 Wells 1970
| WRIA 48 Boundary

|:| Towns




METHOW WATERSHED

Exempt Wells

1980

Legend

#  WRIA 48 Wells 1980
| WRIA 48 Boundary

|:| Towns




METHOW WATERSHED

Exempt Wells

1990

Legend

#  WRIA 48 Wells 1990
| WRIA 48 Boundary

|:| Towns




USE OF EXEMPT WELLS FOR
MULTIPLE HOUSES

Developers tried one exempt well for every lot

In Ecology v. Campbell & Gwinn, the Washington
Supreme Court ruled that statute allows only one
exempt withdrawal per “project.”

“Project” - Ecology looks at factors such as common
ownership, common timing of development, common
access roads, etc.

No. of houses on a single exempt withdrawal depends
upon anticipated demand.

- Old “six pack” rule

- In-house water only -- 200 gpd to 600 gpd

- |If outdoor water use included, demand goes up and the number
of houses goes down



SINGLE WATER RIGHT for
MULTIPLE PARCELS

= As property is subdivided, often all parcels are covered
under a single water rlght certificate.

= Water right is usually divided on a pro rata basis among
the new owners, unless specifically provided otherwise in
the short plat documents or the property deeds

= To acquire a separate water right, Ecology established a
process for Administrative Partition of Water Right.

- All owners under the right must agree to the division. A form is

filed with Ecology who then issues a separate water right
certificate to each new owner.

- This is an administrative process that does not involve an
evaluation of the water right.
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METERING

= Measuring water use has been required for years. The
Report of Referee in the adjudication of water rights
from Beaver Creek, tributary to the Methow River, held
In 1920-1921, directed as follows:

“Any person taking water from Beaver Creek and tributaries shall
provide and maintain at his own expense proper diversion works and
measuring devices as are required by statute, under Section 87 of
Chapter 117, laws of 1917.”

= Measuring is still required by statute. RCW 90.03.360
requires metering of the following:
- Diversions for all new water rights

- Diversions from waters in which the salmonid stock status is
depressed or critical

- Diversions of more than 1 cubic foot per second;

- Ecology may require metering for all previously existing water
rights.



METERING CAN WORK FOR YOU

= Water rights are a valuable -
asset-- in some places they are
more valuable than the
property itself.

= Metering provides information
to quantify your water right if
you want to apply to change
your right.

= Metering provides information
useful to you and a potential
buyer if you want to sell your
water right.

Metering provides information
for local water planning.

Knowledge about your water
right is empowering; metering
IS a key.




WHO'S ON FIRST?

Agencies and Water Regulation

Department of Ecology

-  Water right permitting, including new water rights and changes

- Water right regulation and enforcement

- Review of Water System Plans submitted to Department of Health
County Water Conservancy Board

- Water right changes only
Department of Health

- Review and approve water system plans for group A and B public water
systems.

- Public water systems must show adequate water quantity for supplying
water users on the system

County/City/Town

- GMA authority-- ensures public facilities, including domestic water
systems, are in place and adequate when development is occupied.

- Subdivision approval-- may not be granted unless written findings that
potable water supplies are provided.

- Building permits-- applicants must show evidence of adequate water
supply for intended use of building unless potable water facilities are not
needed.



METHOW WATERSHED COUNCIL

= Methow Basin Instream Flow Rule, 1976, WAC
173-548
- Divides Methow Basin into 7 reaches
« Sets minimum base flows per month
- Reserves 2 cfs per reach for growth after 1976
- Establishes closed basins

= Watershed Planning Act, 1998, RCW 90.82
- Established Methow Basin Planning Unit

- ‘To provide local citizens with maximum possible input
concerning their goals and objectives for water resource
management and development.’

- Focus on Water Quantity

- Methow Watershed Plan approved by County Commissioners,
June 2005




2005 METHOW WATER BUDGET

(acre-feet)




METHOW WATERSHED COUNCIL

= Plan Obligations

- Representative Council (eventually to become a publicly elected
district)

- Annual Water Use Report to County

- Implement water storage, conservation, planning and efficiency

projects to achieve best possible water management in the
Methow Basin




METHOW WATERSHED COUNCIL

= Members selected by initiating governments
(Town of Twisp, MVID, Okanogan County)
- Katharine Bill, Chair
- Mike Fort, Vice-Chair
- Greg Knott
- Ray Campbell
- Marty Williams
« Vicky Welch
-« Tom Gehring (Town of Twisp)
- Nate Wehmeyer (Okanogan County)
e Tim Johnson (MVID)

= Meet the third Thursday of each month, Twisp
Town Hall, 6:00
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Coming SOON

Landowners Guide toWaskt gton Water Rights
an illustrated guide in plain"English that explains the
basic tenets of Washington waterdaw, how to change a
water right, how to prevent relinquishment, howsto put
a water right into trust,-and other topics:

Due for publication in summer. 2008 by Washington
Rivers Conservancy.




For additional information, call
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